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d-   36  a  REPORT  TO  THE  MONTANA  LEGISLATIVE  CONSUMER  COMMITTEE 

^  ..       ,      FOR  THE  PERIOD  JANUARY  19  79  TO  JUNE  19  81 
*  &  OF  THE  MONTANA  CONSUMER  COUNSEL 

The  purpose  of  this  report  is  to  meet  the  statutory 
obligation  of  Section  69-1-222  MCA  and  to  provide  information 
to  interested  persons  with  regard  to  the  functions  and 
operations  of  this  office. 

General  Information 

The  office  of  Consumer  Counsel  was  created  to  provide  a 
representative  of  the  consuming  public  before  the  Montana  Public 
Service  Commission,  appropriate  federal  agencies  and  courts. 
Virtually  every  state  has  an  agency  whose  task  is  to  represent 
the  consuming  public  in  utility  ratemaking  proceedings.   The 
National  Association  of  Regulatory  Utility  Commissioners  has 
published  a  survey  of  such  agencies.   (1978  Annual  Report  on 
Utility  and  Carrier  Regulation,  page  755,  table  130.)   That 
report  indicated  that  in  1978,  nineteen  states  had  individual 
agencies  established  similar  to  the  Montana  Consumer  Counsel. 
In  an  additional  26  states,  the  consumers'  interest  was 
represented  before  the  public  service  commissions  by  the 
Attorney  General's  Office.   Of  the  19  individual  agencies, 
15  were  executive  agencies,  3  were  legislative  and  one  was 
judicial.   The  agency  staffs  ranged  in  size  from  a  low  of 
two  (in  Utah)  to  a  high  of  35  to  40  (in  Hawaii) .   The  range  in 
budgets  was  from  a  low  of  $37,800  for  the  Connecticut  Consumer 
Counsel  to  a  high  of  $2,285,000  for  the  Ohio  Consumer  Counsel. 

The  Montana  Consumer  Counsel  has  a  staff  of  four  and  a 
1978  budget  of  $305,717.   The  Montana  Consumer  Counsel  is 
unique  in  that  its  enabling  legislation  is  Article  XIII, 
Section  2  of  the  Montana  Constitution,  whereas  in  other  juris- 
dictions the  enabling  legislation  was  part  of  the  public 
laws  enacted  by  the  legislature.   There  is  another  unique 
feature  of  this  office  which  is  provided  for  in  the  same 
Article.   That  feature  relates  to  office  funding.   The 
Montana  Consumer  Counsel  is  funded  by  a  tax  on  the  gross 
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operating  revenues  of  the  regulated  companies. 

Pursuant  to  Article  XIII,  which  was  implemented  in 
1972,  the  Legislature  enacted  several  laws.   The  office  of 
Montana  Consumer  Counsel  was  established  as  a  legislative 
agency.   Its  governing  body  was  established  as  a  bipartisan 
standing  committee,  the  Legislative  Consumer  Committee.   The 
committee  authorizes  appropriate  major  expenditures,  rules 
on  major  policy  questions  and  acts  as  liason  to  the  entire 
legislative  body. 

Personnel 

The  present  Legislative  Consumer  Committee  consists  of 
Senator  Allen  C.  Kolstad  (Republican  from  Chester)  as  Chairman; 
Representative  Joe  Quilici  (Democrat  from  Butte) ,  Vice 
Chairman;  Senator  Paul  Boylan  (Democrat  from  Bozeman)  and 
Representative  Earl  Lory  (Republican  from  Missoula) . 

The  Consumer  Counsel  is  James  C.  Paine,  who  assumed  the 
position  on  July  1,  1979.   Mr.  Paine  is  a  1972  graduate  of 
the  University  of  Nebraska  Law  School.   Mr.  Paine ' s  prior 
work  experience  includes  telecommunications  and  transportation 
law  practice  with  and  before  the  Nebraska  Public  Service 
Commission.   In  July  of  1977,  Mr.  Paine  commenced  employment 
with  the  Montana  Public  Service  Commission  until  he  assumed 
the  position  of  Montana  Consumer  Counsel. 

Frank  E.  Buckley  is  a  full-time,  salaried  rate  analyst 
for  the  Counsel's  office  who  assumed  his  present  position  in 
October,  197  9.   Mr.  Buckley  attended  both  Montana  State 
University  and  the  University  of  Montana  (Master  of  Business 
Administration  program) .   Mr.  Buckley  was  employed  as  a  rate 
analyst  with  the  Montana  Public  Service  Commission  in  January, 
1975,  and  eventually  became  Administrator  of  the  Utility 
Division  of  the  PSC  in  August,  1977. 

John  C.  Allen  is  a  1979  graduate  of  the  William  Mitchell 
College  of  Law,  St.  Paul,  Minnesota.   He  was  hired  and 
assumed  his  staff  attorney  position  in  December,  1979. 

Celia  Far Ian  continues  as  the  full-time  secretary.   The 
staff  and  committee  deeply  appreciate  her  skills  and  experience 
in  helping  to  manage  office  business.   We  rely  heavily  on 
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her  knowledge  of  state  administration,  her  superior  work 

product  and  her  contributions  to  an  excellent  working  atmosphere. 

The  committee  and  counsel  are  still  benefitting  from 
the  knowledge  and  experience  of  William  M.  Johnson,  past 
Administrator  of  the  Utility  and  Centralized  Services  Division 
of  the  Public  Service  Commission.   Mr.  Johnson  is  retained 
for  consultation  as  a  utility  cost  and  rate  expert.   His 
Commission  background  as  well  as  his  prior  experience  while 
employed  by  the  City  of  Great  Falls  puts  Mr.  Johnson  in  a 
unique  position  in  Montana  to  enable  him  to  issue  recommendations 
and  give  advice  which  incorporates  and  considers  his  substantial 
utility  background.   We  continue  to  draw  heavily  on  his  advice. 

The  office  of  Consumer  Counsel  is  located  at  34  West 
Sixth  Avenue,  Helena,  Montana,  59620.   Telephone  (406)  449-2771. 

Work  Performed 
Commission  Cases 

During  the  period  covered  by  this  report,  the  office 
participated  fully  as  adversary  in  approximately  115  cases 
before  the  Montana  Public  Service  Commission.   In  these 
cases,  regulated  utilities  sought  additional  revenues  of 
$250,522,915.   The  Public  Service  Commission  granted  a  total 
of  $145,811,002.   This  results  in  a  difference  of  $104,711,913. 
The  recommendations  sponsored  by  the  Consumer  Counsel  were, 
in  many  cases,  lower  than  the  amount  finally  awarded  by  the 
Commission.   The  Commission  must  base  its  decisions  on  evidence 
in  the  record.   The  responsibility  of  the  Consumer  Counsel 
is  to  present  that  evidence.   The  following  information 
represents  a  detailed  list  of  the  cases  participated  in  for 
the  period  with  the  accompanying  results. 
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CASES  IN  WHICH  CONSUMER  COUNSEL  PARTICIPATED 


NAME 

DOCKET 

NO. 

RELIEF 

RELIEF 

DIFFERENCE 

REQUESTED 

GRANTED 

Gas  and  Electric 

PP&L 

6783 

elec . 

$         276,924 

$    276,924 

Treasure  St 

Gas 

6667 

gas 

85,847 

66,875 

18,972 

Consumers  Gas 

6668 

gas 

96,000 

77,825 

18,175 

Mt.  Light  & 

Power6664 

elec . 

47,914 

47,914 

MDU 

6695 

gas 

3,627,780 

1,653,000 

1,974,780 

elec. 

2,276,513 

1,180,000 

1,096,513 

MDU 

6567 

gas 

10,159,773 

5,321,652 

4,838,121 

elec . 

2,312,887 

99,072 

2,213,815 

MDU 

6733 

gas 

5,700,000 

46,000 

5,654,000 

MDU 

6636 

gas 

6,124,000 

5,567,048 

556,952 

Great  Falls 

Gas 

6701 

gas 

673,715 

501,152 

172,563 

PP&L 

6728 

elec . 

1,600,000 

1,332,000 

268,000 

MPC 

6618 

gas 

23,853,716 

15,426,000 

8,427,716 

Great  Falls 

Gas 

80.6 

3  3  gas 

498,459 

253,734 

244,725 

MDU 

80.4 

1  gas 

17,000,000 

8,500,000 

8,500,000 

MDU 

80.7 

52  gas 

4,518,142 

1,734,000 

2,784,142 

MDU  (Frontier) 

80.9. 

74 

storage 

MDU 

80.10.87  gasl6,800,000 

4,384,400 

12,415,600 

MDU 

81.1 

2  elec 

.  8,800,000 

5,300,000 

3,500,000 

MDU 

81.4. 

45  gas 

14,100,000 

13,595,000 

505,000 

MPC 

80.4. 

2  elec 

.36,257,616 

21,707,000 

14,550,616 

80.4. 

2  gas 

36,197,973 

28,627,000 

7,570,973 

MPC  (Colstri 

■P) 

80.7. 

50 

financing 

MPC  (Plant  Value) 80.8. 

55 

PP&L 

80.8. 

67  elec  4,373,000 

2,974,000 

1,399,000 

Telephone 

Mtn.  Bell 

6652 

16,580,00 

7,300,000 

9,280,-  * 

Mtn.  Bell  v/s     6714 
Mtn.  Bell  Horizon6717 
NW  Tel.  Lakeside  6703 
NW  Tel.  EAS       6718 
Ronan  Tel.        80.4.8 
Mtn.  Bell  RIP     80.10.79 
Mtn.  Bell  p/1     80.10.85 
Mtn.  Bell  elk  fk  80.10.112 


Mtn.  Bell 


80.12.100 


service  offering  -  part  of  80.12..  0 
service  offering  -  part  of  80.12.100 
service 
service 

164,465         92,272      72,193 

reasonableness  of  rates 

service 

30,586,000     13,800,000  16,786,000 


Water  &  Sewer 

Columbia  Falls  6687 

Big  Timber  6651 

Glendive  66  6  2 

Martin  City  6530 

Burl.  N.  Nutting  6533 

Billings  6773 

Helena  6727 

Livingston  6754 


w.  73,000         66 

w.         107,296         72, 
w&s  special  rules 
w.  service  and  improvements 
w.  service 


w. 
w, 
w. 


238 

344 

35 


000 
631 
000 


939 
316 


201 
669 


000 
675 
-0- 


6,799 
34,627 


299,000 

27,956 
35,000 
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NAME 


DOCKET  NO. 


RELIEF 
REQUESTED 


RELIEF 
GRANTED 


DIFFERENCE 


Lone  Mtn.  6572 

Lone  Mtn.  6689 

Plains  6758 

Butte  6801 

Anaconda  6  8  02 

Martin  City  80.5 

PP&L  Libby  6767 

PP&L  Big  Fk.  6768 

Melstone  6622 

Sidney  6  6  88 

Helena  6643 

Cut  Bank  6765 

Helena  6697 

Helena  6811 

Livingston  6772 

Livingston  6804 

Whitefish  6620 

Joliet  80.4 

Bozeman  80. 1( 

Butte  81.3 

Col.  Falls  80.6 

Col.  Falls  80.8 

Cut  Bank  6764 

Cut  Bank  6765 

Fairfield  8  0.9 

Flathead  Util.  80, 

Glasgow  81, 

Glasgow  81, 

Glendive  81. 

Hardin  8  0 , 

Hot  Springs  80, 

Laurel  80, 

Libby  6800 

Libby  81.1 

Philipsburg  80, 

Shelby  81, 

Boulder  80, 

Hardin  80, 

Martin  City  80, 

Hardin  80, 

Transportation 

BN  Belton  T- 

BN  Glac.  Pk.  T- 
BN  Polson-RonanT- 


w. 
w. 
w. 
w. 
w. 
34 
w. 
w. 
w. 

s . 
s . 
s. 
s. 
s. 
s. 
s . 
12 
i.7 
25 
44 
62 
w. 
s . 
56 
21 
23 
24 
6 
65 
1.4 
.1 
s. 
3 

57 
16 
75 
.1 
39 
65 


w. 


86 

94 

5 

1,144 

125 

85 

18 

1 

34 

67 

29 

488 

301 

675 

32 

128 


s . 

6  w, 
w. 
s . 
w. 


794 

589 

12 

multiple  u 

86 

29 

w.         81 

reasonablene 


w. 
s. 

w. 
w. 

7  w. 

08  w, 

w. 

w. 

w. 

w. 
06 


w. 


W, 


73 

34 
299 

16 

23 

98 

83 

57 

18 
149 
6 
hook 

23 
206 


440 
686 
492 
484 
874 

678 
064 
800 
800 
548 
318 
810 
879 
382 
709 
221 
650 
453 
391 
000 
se/sp 
880 
318 
775 
ss  of 
250 
500 
480 
000 
800 
650 
450 
646 
100 
400 
300 
up 
376 
660 


-0-  86 

37,020  57 

-0-  5 

636,237  508 

83,229  42 

85,678 

18,064 
1,800 

34,800 

30,631 

29,318 
471,048         17 
236,264         65 
653,823         21 

32,709 
117,247 

14,130 
394,200        400 
447,622        141 

12,000 
r inkling 

86,880 

29,318 

72,108 
rates  -  dismissed 

73,250 

34,500 

79,807 

16,000 

23,800 

98,650 

83,450 

57,646 

18,100 
149,400 
6,300 

-0-         23 
203,810  2 


,440 
,666 
,492 
,247 
,645 


36,917 


,048 
,615 
,559 


10,974 


,253 
,769 


9,667 


219,673 


fee 


,376 
,350 


BN  Cascade 
City  Taxi 
Barrett  Mobile 
Salt  Creek 
Salt  Creek 
Livestock 
BN  Transport 


4330 
4331 
4411 
4444 
4446 
4438 
4593 
4294 
5104 
5018 


BN  Helena 
BN  Chester 
BN  3  Forks 
BN  Anceny 
BN  Bozeman 
BN  Galata 
BN  Pendroy 
BN  Fairview 
UP  Lima 
UP  Dell 
UP  Monida 
UP  Red  Rock 


T-3659 
T-3261 
T-3283 
T-3278 
T-3232 
T-3260 
T-3285 
T-4901 
T-4382 
T-4381 
T-4384 
T-4385 


ICC  AB-6(52F)  Silesia 

to  Red  Lodge-BN 
ICC  AB-7(78F)  Fairfield 

to  Agawam-CMSPP 
ICC  AB-7(69F)  Winifred 

CMSPP 
US  Ct.  of  Appeals 

Intra  Rail  Rates 
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Court  Cases 

During  the  period,  the  office  of  Consumer  Counsel 

participated  in  six  cases  before  the  Montana  Supreme  Court 

and  an  equal  number  in  the  District  Courts.   The  following 

represents  a  summary  of  the  most  important  cases. 

No.  14310,  In  the  Matter  of  the  Petition  of  the  Montana  Power 
Company  for  Increased  Rates  and  Charges  in  Gas  and  Electric 
Services;  in  Docket  6348,  Order  4220C,  Department  of  Public 
Service  Regulation. 

This  case  was  an  appeal  of  the  Commission's  order  in  a 
general  rate  case.   Montana  Power  appealed  the  removal  by  the 
Commission  of  $5.7  million  from  rate  base.   Consumer  Counsel 
successfully  argued  that  certain  properties  were  being  valued 
by  MPC  in  excess  of  original  cost.   MPC  also  appealed  the 
acceptance  by  the  Commission  of  an  average  year  rate  base 
(beginning  year  rate  base  added  to  year  end  rate  base  divided 
by  two)  as  opposed  to  the  Company  proposed  year  end  rate  base. 
Finally,  the  Company  appealed  that  part  of  the  Commission's 
order  requiring  them  to  hire  an  accounting  firm  to  make  an 
audit  recommendation  with  respect  to  $15.8  million  in  rate  base 
that  the  Consumer  Counsel  argued  should  be  excluded. 

The  Supreme  Court  agreed  with  the  Commission's  resolution 

of  the  first  two  issues,  but  with  respect  to  the  third  issue, 

the  Court  held  that  the  Commission  did  not  have  authority  to 

order  the  Company  to  hire  an  accounting  firm  to  perform  an  auc 

(Note:  The  legislature  later  appropriated  funds  to  have  the 

Commission  perform  such  an  audit.   The  results  of  that  audit 

were  to  remove  the  $15.8  million  from  rate  base  over  a  period 

of  years  stipulated  to  by  all  parties.) 

No.  80-346,  Montana-Dakota  Utilities  Co.  v.  Gordon  E. 
Bollinger,  Clyde  Jarvis,  et  al . 

This  case  was  presented  to  the  Supreme  Court  to  determine 

the  appropriateness  of  the  methodologies  used  by  the  Commission 

in  determining  the  reasonableness  of  the  price  MDU  pays  for 

the  coal  it  purchases  from  one  of  its  subsidiaries,  Knife 

River  Coal  Company.   The  Consumer  Counsel  suggested  an 

evaluation  of  the  rate  of  return  earned  by  the  subsidiary  as 

compared  to  the  return  found  reasonable  for  the  utility 
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parent.   The  Company  suggested  an  evaluation  of  prices  in 

the  marketplace  as  a  standard  for  comparison.   The  Commission 

found  that  there  was  insufficient  comparability  of  prices  in 

the  marketplace  for  that  to  be  a  viable  standard.   The 

Commission  utilized  the  rate  of  return  analysis  suggested  by 

the  Consumer  Counsel  and  found  that  the  return  being  earned 

on  intracompany  sales  of  coal  was  unreasonably  high  (34%)  . 

Therefore,  it  made  an  adjustment  to  the  allowable  revenues 

for  coal  purchases.   The  District  Court  affirmed  the  Commission 

on  appeal.   MDU  appealed  that  decision  to  the  Supreme  Court. 

The  Supreme  Court  held  that  while  both  methodologies  were 

acceptable,  there  was  insufficient  evidence  before  the 

Commission  to  decide  the  reasonableness  of  the  34%  rate  of 

return.   The  Court  reversed  the  District  Court  and  ordered 

the  Commission  to  examine  more  evidence  of  profitability  in 

the  coal  industry  if  it  chose  the  rate  of  return  method  in 

making  its  determination. 

No.  79-54,  City  of  Helena  v.  PSC  and  No.  81-24  City  of 
Billings  v.  PSC. 

In  these  consolidated  cases  the  cities  of  Helena  and 
Billings  raised  several  issues  with  respect  to  the  juris- 
diction of  the  Public  Service  Commission  over  municipal 
water  rates.   The  cities  argued  that  the  Municipal  Revenue 
Bond  Act  impliedly  repealed  those  portions  of  Title  6  9 
respecting  jurisdiction  over  municipal  water  rates.   The 
cities   also  argued  that  even  if  jurisdiction  exists  in  the 
PSC  to  regulate  municipal  water  rates,  the  Commission  must 
allow  municipalities  to  make  up  for  past  losses  by  setting 
rates  to  recoup  such  losses.   The  Court  held  that  the 
Municipal  Bond  Act  was  not  irreconcilable  with  Title  69. 
Local  governments  have  been  given  the  authority  to  set  their 
own  water  rates,  but  the  PSC  retains  the  right  to  review 
those  rates  and  approve  or  disapprove. 

Concerning  the  obligation  of  the  Commission  to  set 
rates  in  order  to  cover  past  losses,  the  Court  held  that  the 
matter  was  discretionary  with  the  Commission.   The  Commission 
has  no  legal  obligation  to  set  rates  which  cover  past  losses. 


The  Court  also  decided  several  other  less  critical 
issues  in  favor  of  the  Commission's  discretionary  authority. 

No.  80-448,  Mountain  States  Telephone  and  Telegraph  Company, 
et  al.  v.  The  Department  of  Public  Service  Regulation,  et  al. 

This  action  sought  declaratory  judgment  regarding  the 
interpretation  to  be  placed  on  certain  provisions  of  the 
State  Constitution.   Data  requests  were  made  by  experts  for 
the  Consumer  Counsel  in  the  administrative  proceeding  seeking 
information  from  Mountain  Bell.   Mountain  Bell  agreed  that 
the  information  was  relevant  but  refused  to  develop  it 
unless  a  protective  agreement  would  be  signed  by  all  parties 
having  access  to  the  information.   The  Montana  Constitution 
provides  that  the  public  has  a  right  to  know  all  information 
contained  in  public  files  except  in  incidents  of  such  a 
private  nature  that  the  individual  privacy  interest  outweighs 
the  public's  right  to  know.   Research  into  the  history  of 
the  Constitutional  Convention  indicates  that  corporations 
were  clearly  not  intended  to  be  covered  by  this  individual 
privacy  exception.   The  Commission,  therefore,  determined 
that  it  would  be  in  violation  of  the  Constitution  if  it 
issued  a  protective  order  which  by  its  terms  prevented 
public  access  to  the  information.   Mountain  Bell  refused  to 
supply  the  requested  information  and  sued  for  declaratory 
relief  declaring  the  right  to  know  provisions  of  the  Montana 
Constitution  unconstitutional  as  measured  against  the  due 
process  provisions  of  the  U.S.  Constitution. 

The  Court  held  that  the  right  to  know  provision  of  the 

Montana  Constitution  was  valid,  but  that  in  spite  of  the 

Constitutional  Convention  history,  corporations  can  avail 

themselves  of  the  individual  privacy  exception.   The  Commission, 

the  Court  said,  does  have  the  legal  right  to  issue  protective 

orders  excluding  members  of  the  public  from  viewing  materials 

which  have  been  shown  to  be  of  a  "trade  secret"  nature. 

No.  80-99,  Mountain  States  Telephone  and  Telegraph  Company 
v.  Department  of  Public  Service  Regulation 

This  case  dealt  with  the  cost  of  capital  allowed  to 

Mountain  Bell.   Mountain  Bell,  at  the  time  of  the  hearing 

before  the  Commission,  was  90%  owned  by  AT&T.   By  the  time 
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the  appeal  reached  the  Supreme  Court,  that  figure  had  risen 

to  100%.   The  Commission  found  that  a  fair  return  would 

equal  7.26%  to  cover  its  debt  and  11.25%  to  compensate  its 

shareholders.   However,  when  it  is  remembered  that  the  sole 

shareholder  is  the  parent  corporation,  AT&T,  some  adjustment 

is  necessary  to  cost  of  equity.   The  reason  for  this  is  that 

AT&T  is  funded  by  6  9%  equity  and  31%  debt  and  preferred 

stock.   AT&T's  debt  and  preferred  stock  cost  only  6.47%  and 

7.82%  respectively.   Allowing  an  11.25%  return  on  this 

portion  of  AT&T's  investment  would  result  in  a  windfall  to 

the  69%  equity  holders  of  AT&T.   The  Consumer  Counsel  witnesses 

recognized  this  and  proposed  an  adjustment  to  eliminate  this 

windfall.    The  Commission  acdepted  this  adjustment  and  both 

the  District  Court  and  the  Supreme  Court  agreed. 

No.  42860,  Mountain  States  Telephone  and  Telegraph  Co.  v. 
The  Department  of  Revenue  of  the  State  of  Montana  and 
Montana  Consumer  Counsel 


This  action  arose  out  of  an  attempt  to  supplement  the 
Consumer  Counsel  appropriation  for  the  fiscal  year  1978 
through  a  budget  amendment  approved  by  the  Committee  on 
January  20,  1978.   The  Plaintiff,  Mountain  Bell,  claimed 
that  the  Committee  lacked  the  authority  to  amend  a  budget 
because  "the  Legislature  could  not  delegate  to  one  of  its 
interim  committees  the  authority  to  make  budget  amendments". 
The  Court  agreed  with  the  Plaintiff  that  the  authority  to 
appropriate  money  rested  with  the  entire  Legislature,  not 
with  one  of  its  interim  committees.   That  portion  of  the 
additional  tax  levied  against  Mountain  Bell,  $17,539.65,  was 
paid  to  Mountain  Bell  in  satisfaction  of  judgment  on  December 
12,  1980. 
No.  45167,  Montana  Consumer  Counsel  v.  BN  Transport,  Inc. 

In  the  spring  of  1980,  BN  Transport  notified  the  Public 
Service  Commission  that  it  intended  to  terminate  its  intrastate 
operations.   The  Consumer  Counsel  requested  the  District 
Court  to  issue  a  temporary  restraining  order  prohibiting  BNT 
from  discontinuing  any  intrastate  operations  until  a  hearing 
could  be  held  before  the  Public  Service  Commission.,   The 
Court  granted  the  temporary  restraining  order  and  set  a  date 
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for  a  hearing  to  dissolve  the  order  or  replace  it  with  an 
injunction.   In  the  meantime,  the  Consumer  Counsel  applied 
to  the  Commission  to  have  the  PSC  conduct  an  investigation 
into  the  public  need  and  convenience  respecting  BNT ' s  intra- 
state operations.   The  outcome  of  these  proceedings  was  that 
BNT  would  not  suspend  operations  on  its  existing  routes 
until  alternative  service  could  be  provided  by  a  new  or 
different  transportation  company. 

No.  DV  79-828,  Montana  Consumer  Counsel  v.  Public  Service 
Commission  and  City  of  Billings 

This  case  arose  out  of  a  City  of  Billings  rate  case. 

Both  the  City  and  the  Consumer  Counsel  appealed  the  Commission's 

order.   The  Consumer  Counsel  appealed  to  the  Lewis  and  Clark 

County  District  Court.   The  City  of  Billings  appealed  to 

Yellowstone  County  District  Court.   The  City  moved  the  Lewis 

and  Clark  District  Court  for  a  change  of  venue  to  Yellowstone 

County  so  both  appeals  could  be  heard  together.   This  motion 

was  resisted  by  the  Consumer  Counsel  and  denied  by  the 

Court.   The  City  appealed  this  decision  to  the  Supreme 

Court,  which  held  that  the  change  of  venue  should  have  been 

granted.   The  Court  held  that  both  counties  are  proper  for 

venue  purposes,  but  that  in  a  dispute  between  two  proper 

counties,  the  one  where  the  cause  of  action  arises  should  be 

chosen.   In  this  case,  the  cause  of  action  arose  in  Yellowsto 

County  since  that  is  where  the  bills  were  to  be  collected. 

Office  Objective 

The  challenge  facing  this  office  and  all  those  involved 
in  the  process  of  utility  regulation  can  hardly  be  overstated. 
Each  industry  being  regulated  by  the  Public  Service  Commission 
is  facing  unprecedented  challenges  and  situations.   The  cost  of 
energy  is  increasing  and  all  references  indicate  it  will 
continue  to  rise. 

Montana  electric  utilities  can  currently  provide  among 
the  cheapest  rates  in  the  nation.   A  study  of  residential 
electric  bills  performed  by  the  National  Association  of 
Regulatory  Commissioners  indicates  that  as  of  December, 
1980,  Montana-Dakota  Utilities  Co.,  Montana  Power  Company 
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and  Pacific  Power  and  Light  Company  rank  184,  191  and  195 
respectively,  out  of  a  total  of  197  utilities.   (Highest 
ranking  corresponding  to  lowest  utility  bills.)   The  average 
cost  per  kwh  of  electricity  for  those  utilities  are  2.62C, 
3.27£  and  3.75*  respectively.   This  contrasts  to  2Q.39C/kwh 
at  the  most  expensive  location  identified  in  the  study. 
(Block  Island  Power,  New  Shoreham,  Rhode  Island.)   While  this 
presents  a  very  favorable  comparison  for  electric  rates, 
Chart  No.  1  accompanying  this  report  indicates  that  electricity 
rates  have  increased  135%  in  the  last  four  years  for  Montana 
Power  Company.   Furthermore,  the  rates  for  Montana  Power 
Company  are  expected  to  almost  double  by  the  time  Colstrip 
III  and  IV  are  placed  in  rate  base  in  1984.   MDU  and  PP&L 
have  similar  price  escalations  as  new  generating  plants  are 
built  on  their  systems. 

The  natural  gas  picture  is  even  less  encouraging.   The 
Residential  Energy  Consumption  Survey  published  by  the 
Department  of  Energy  in  May,  1981  shows  the  following  comparison: 
Average  Cost  of  1  Mcf  of  Natural  Gas  3/80 

West  -  2.93       North  Central  -  3.15 

South  -  3.44      North  East  -  4.15 
While  this  comparison  indicates  a  favorable  comparison 
for  the  West,  the  rates  in  effect  for  Montana  Power  at  this 
same  date  were  2,58  for  the  first  15  Mcf  in  winter  months 
and  3.4  5  for  all  other  consumption.   Furthermore,  since  that 
time,  Montana  Power  has  lost  a  significant  industrial  customer 
whose  share  of  the  fixed  costs  must  now  be  spread  among  the 
fewer  customers  remaining  on  the  system.   Chart  No.  2  and  3 
show  that  natural  gas  rates  have  risen  450%  to  850%  (depending 
on  consumption  level)  in  the  last  ten  years.   Proposals  are 
currently  before  Congress  to  deregulate  the  price  of  natural 
gas  at  the  producer  level.   A  consensus  of  experts  believe 
that  such  decontrol  would  raise  the  price  of  natural  gas  to 
utilities  and  consequently  to  consumers.   Many  experts  have 
concluded  that  decontrol  would  immediately  double  the  price 
of  natural  gas  at  the  producer  level. 
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The  telecommunications  industry,  which  is  dominated  by 
AT&T,  through  its  operating  companies,  is  undergoing  dramatic 
changes.   The  telecommunications  network  is  a  necessary 
component  of  much  of  today's  computer  systems.   AT&T  is 
desirous  of  competing  full  scale  in  the  data  processing  and 
related  fields.   Congress  is  now  in  the  process  of  formulating 
legislation  to  allow  AT&T  to  compete  in  these  competitive 
markets.   This  legislation  involves  the  requirement  that 
AT&T  form  a  separate  subsidiary  to  compete  in  the  competitive 
markets.   One  of  the  key  aims  of  the  legislation  will  be  the 
prevention  of  cross-subsidization  between  the  competitive 
company  and  the  regulated  companies.   How  this  will  affect 
regulation  on  the  state  level  is  somewhat  uncertain,  but 
whatever  the  effect,  it  is  certain  to  be  significant. 

Municipal  water  and  sewer  utilities  are  facing  diminishing 
funding  from  the  Federal  government  and  unprecedented  rates 
in  the  bond  market.   These  conditions  exist  when  many  water 
and  sewer  systems  are  in  the  most  critical  need  of  improvement 
and  repair.   Many  of  these  systems  were  built  75  to  100 
years  ago,  and  parts  of  them  are  becoming  obsolete.   This 
condition  is  requiring  the  need  for  expensive  capital  improvements, 
Water  and  sewer  service  is  becoming  more  and  more  expensive 
for  consumers  on  those  systems.   Montanan's  who  have  always 
enjoyed  inexpensive  water  service  as  one  of  the  benefits  of 
locating  in  this  state  may  find  it  difficult  to  accept  the 
increasing  costs  of  providing  that  service. 

Transportation  is  an  industry  which  has  already  made 
its  importance  clear  to  the  Montana  public.   The  bankruptcy 
of  the  Milwaukee  Road  and  the  attempted  abandonment  of  the 
BN  Transport  instrastate  service  have  resulted  in  transportation 
needs  being  supplied  by  fewer  and,  in  some  cases,  less 
reliable  firms.   A  state  with  vast  distances  and  such  a 
small  population  may  have  a  difficult  time  attracting  additional 
transportation  service  and  maintaining  what  exists. 
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Office  Finances  and  Funding 

The  following  presents  a  three-year  history  of  office 
appropriations  and  the  percentages  actually  expended. 

FY  1978-79      FY  1979-80      FY  1980-81 
Appropriation    $155 , 717/$305 , 111*    $441,560        $460,361 
Expenditure       $288,304  (94%)     $359,609  (81%)  $426,163  (93%) 
Unexpended  Approp.   $  17,413.43     $  81,951.26     $  34,198 
(*Initial  appropriation  of  the  1977  Legislature  was  augmented 
by  a  supplemental  appropriation  of  $150,000  by  the  1979 
Legislature  due  to  high  caseload  during  the  year.) 

Some  controversy  has  arisen  over  the  method  of  funding 
the  Consumer  Counsel  office. 

Following  the  determination  of  the  office's  appropriation 
by  the  Legislature,  the  Montana  Department  of  Revenue,  which 
has  gross  revenue  financial  data  available  on  regulated 
industries  in  Montana,  determines  the  magnitude  of  the  levy 
needed  to  generate  the  appropriation  from  total  gross  operating 
revenues.   The  tax  on  municipalities  is  statutorily  limited 
to  no  more  than  60C/$1000  of  gross  revenue.   The  1979-80 
fiscal  year  levy  on  private,  investor-owned  utilities  was 
70C/$1000  of  gross  revenue.   The  1980-81  fiscal  year  levy  is 
90<V$1000. 

The  primary  controversy  over  this  method  of  funding 
arose  as  a  result  of  an  increase  in  the  mill  levy.   During 
the  1977-78  fiscal  year,  the  office  was  appropriated  $150,762. 
An  extremely  high  caseload  made  it  apparent,  by  January  of 
1978,  that  additional  monies  were  necessary  in  order  to  hire 
consultants  and  participate  in  a  meaningful  fashion  in  cases 
throughout  the  remainder  of  the  fiscal  year.   A  budget 
amendment  was  sought  and  granted.   The  Department  of  Revenue 
increased  the  levy  for  the  first  two  quarters  of  1978 
(calendar  year) .   Mountain  Bell  paid  its  increased  tax  under 
protest,  initiated  a  lawsuit  and  successfully  pursued  the 
matter  to  judgment,  rendered  April  10,  1980  for  $16,441.65 
plus  interest.   Simply  stated,  the  Court  held  that  Montana 
law  did  not  provide  for  budget  amendments  to  the  Consumer 
Counsel ' s  appropriation . 


-17- 


It  is  possible  that  a  1979  amendment  to  Section  69-1- 
2  23  MCA  will  avoid  problems  such  as  this  in  the  future. 
Now,  the  Legislature  may  establish  a  base  appropriation  for 
regular  operating  expenses  and  a  contingency  appropriation 
for  expenses  due  to  an  unanticipated  caseload. 

The  other  source  of  controversy  arises  because  of  what 
some  perceive  to  be  the  "open-ended"  nature  of  the  Consumer 
Counsel  tax.  We  believe  that  no  abuses  are  present. 

First,  with  regard  to  operation  of  the  office,  the 
bipartisan  Legislative  Consumer  Committee  approves  all  major 
expenditures. 

Secondly,  only  81%  of  the  1979-80  appropriation  was 
expended  (it  was  actually  77%;  however  the  Mountain  Bell 
judgment  was  paid  out  of  the  surplus) .   We  are  sensitive  to 
the  issue  of  properly  spending  the  consuming  public's  (via 
the  tax  on  regulated  industries)  money. 

With  regard  to  the  possibility  of  overcollection,  it 
should  be  noted  that  each  May  when  the  Department  of  Revenue 
determines  the  next  year's  levy,  surplus  funds  collected  are 
considered.   If,  for  example,  a  cold  winter  occurs,  bringing 
higher  gross  revenues  to  gas  utilities,  the  Consumer  Counsel 
tax  will  bring  in  higher  tax  monies  than  anticipated.   The 
Department  of  Revenue,  however,  will  take  this  into  consideration 
and  may  lower  the  next  year's  levy.   Any  appropriated,  but 
unspent  monies  in  a  particular  fiscal  year  do  not  have  the 
effect  of  increasing  the  next  year's  appropriation. 

Lastly,  this  office  is  constrained  by  what  the  Legislature 
appropriates.   We  can  spend  no  more  than  the  appropriation, 
no  matter  how  much  is  collected  by  the  Department  of  Revenue. 

The  last  three  fiscal  years  have  given  us  some  insight 
into  how  much  money  is  needed  to  adequately  represent  consumer 
interests  in  administrative  and  court  proceedings.   Recent 
history  shows  that  major  Montana  utilities  have  sought  rate 
relief  at  least  once  a  year.   It  is  not  easy  to  predict  the 
future  caseload  of  this  office,  but  one  must  assume  that  the 
major  gas,  electric  and  telephone  utilities  will  cause 
expenditures  to  be  made  by  this  office  every  year. 
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The  technical  nature  of  utility  cases  requires  this 
office  to  retain  expert  consultants  in  major  rate  cases.   In 
fiscal  year  1979-80  we  budgeted  approximately  69%  of  our 
appropriation  ($303,440  out  of  $441,560)  for  contracted 
services.   Our  actual  experience  for  consultants  for  fiscal 
year  1979-80  was  approximately  65%  of  that  year's  total 
expenditure  ($222,295  out  of  $342,069). 

We  attempt  to  present  evidence  of  record  in  Public 
Service  Commission  cases  that  utilizes  different  methodologies 
than  that  used  by  applicants.   These  different  methodologies 
often  portray  a  better  picture  than  the  often-time  dismal 
financial  posture  that  the  utility  portrays.   We  often  need 
experts  who  are  knowledgable  in  the  areas  of  cost  of  capital, 
revenue  analysis,  depreciation  studies,  plant  life,  weather 
adjustments,  working  capital  requirements,  cost  allocation 
between  multi-utility  companies  and  cost  allocations  between 
jurisdictions  for  multi-state  and  multi- jurisdiction  companies. 

While  we  readily  concede  that  we  will  never  be  able  to 
completely  divorce  ourselves  from  the  need  to  retain  consultants 
for  major  rate  cases,  we  have  attempted  to  avoid  some  of 
these  future  costs  by  the  hiring  of  our  own  rate  analyst. 
Mr.  Buckley  has  participated  in  many  cases  since  commencing 
employment  with  us  in  December  1979.   We  calculate  that  his 
presence  has  allowed  us  to  avoid  a  minimum  of  $40,000  in 
consultant  fees.   We  feel  that  this  figure  will  grow  annually 
depending  on  the  number  of  "medium-sized"  and  "smaller- 
sized"  utility  cases  that  come  before  the  Commission.   Mr. 
Buckley's  revenue  requirement  testimony  has  been  well  received 
by  the  Public  Service  Commission. 


30  copies  of  this  public  document  were  published  at  an  estimated  cost 
of  97<t  per  copy,  for  a  total  cost  of  $29.15,  which  included  $29.15  for 
printing  and  $0.00  for  distribution. 


